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On April 24, 2011, Hungary adopted a new constitution that entered 
into effect on January 1, 2012. With a great deal of public fanfare1 
symbolic flourish2 and even a new iPad App,3 the new Fundamental 
Law promised to end the Hungarian transition begun in 1989 by com-
pletely replacing the constitution established at that time.4 The new 
government, led by the center-right political party Fidesz,5 won a con-

1  Among other things, the new Hungarian constitution was accompanied by 
an op-ed piece in The Wall Street Journal by Hungary’s deputy prime minis-
ter, Tibor Navracsics, see “A New Constitution for Hungary: Locking in the 
Values of the 1989–1990 Transition, At Last,” The Wall Street Journal, April 
19, 2011.

2  The constitution was officially signed by the President of the Republic on 
Easter Monday, making it the “Easter constitution.” That highlights the as-
pirations expressed in the constitution itself to make Hungary a Christian 
nation.

3  The app can be seen at http://www.napiapp.com/2011/05/12/magyar 
orszag-alaptorvenye/.

4  The government argued that too much of the communist 1949 Constitution 
remained in place during the 1989 constitutional transformation: “The new 
constitution has great symbolic and practical significance. It provides a foun-
dation for the spiritual and intellectual renewal of Hungary. It reflects the 
past, present and future of the nation, and the fundamental values of the 
Hungarian people. On a practical level, it will revise and update a legal 
framework that was formulated under the communists in 1949. Despite re-
visions since 1989, large parts of the original text remained until yesterday.” 
Navracsics, Ibid.

5  Fidesz ran a joint party list with the Christian Democrats in the 2010 elec-
tion and they together got 53 percent of the vote. Under the disproportion-
ate Hungarian electoral law, this translated into 68 percent of the seats in 
the Parliament. Though this is formally a coalition government, the current 
government acts as a supermajoritarian single-party formation.
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238 Constitution for a Disunited Nation

stitution-making majority in parliamentary elections in 2010, and they 
decided to use all of the power that they had to completely remake the 
Hungarian political order.

A closer look at the Fundamental Law, however, reveals that it is 
not the final entrenchment of a previously constitutional democratic 
state in Hungary, but it is instead something altogether more troubling. 
Nowhere is this more visible than in the structure of government that 
the new constitution creates. Under the 1989 Constitution, Hungary 
had a constitutional framework that ensured checks on power, multi-
party participation and a substantial role for minority parties. Under 
the 2011 Fundamental Law, this delicate system has been dismantled 
and Hungary has become a constitutional democracy in name only.

This is a harsh assessment, and in this chapter, we will provide 
evidence that the system of checked power that characterized the Hun-
garian government from 1990 to 2010 has been gutted under the new 
constitution. In its place, a new governmental form has been created 
in which the current prime minister, Viktor Orbán, can operate with a 
free hand. In addition, the Fidesz government—the very government 
that brought in the new constitution—can continue to control policy 
far beyond any electoral mandate it may have, constraining future gov-
ernments with the decisions that it makes now. In fact, the primary 
constraints on power in the new constitution are those imposed on 
future governments that might want to disagree with the current one. 
They are not constraints on what the current government can do. 

The new constitution appears to still contain the key features of 
constitutional constraint imposed by checked and balanced pow-
ers. But, as we will show, those constraints are largely illusory. They 
are illusory because key veto points have been abolished or seriously 
weakened. Appointments to key offices, like Constitutional Court 
judgeships, parliamentary commissioner, the head of the State Audit 
Office and the public prosecutor, no longer require minority party 
input. Independent boards regulating crucial institutions necessary for 
democracy, like the election commission and the media board, no lon-
ger ensure multi-party representation. The Constitutional Court itself 
has been weakened because its jurisdiction has been limited and the 
self-governing judges’ organization that once supervised the ordinary 
judiciary has been reduced to an empty shell with no power. Under the 
new constitution, the President of the Constitutional Court, formerly 
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239From Separation of Powers to a Government without Checks

elected by his fellow judges, is now elected by the Parliament, injecting 
a more political note into this previously apolitical office. Under the 
new law on the judiciary, the sitting president of the Supreme Court 
was deemed unqualified and had to step down. His 17 years of expe-
rience as a judge on the European Court of Human Rights did not 
count when the new law set five years of judicial experience in Hungary 
as a minimum qualification for the post. And then the Fidesz Parlia-
ment elected his replacement with their two-thirds majority vote.

The constraints on power that appear in the new constitution are 
also illusory because the specific people who occupy crucial positions 
can be appointed for extraordinarily long terms, thus maintaining the 
current government’s control over any foreseeable future government. 
Loyalists to the current government can stay in power through mul-
tiple election cycles, thereby making it almost impossible for a future 
government dominated by different political parties to carry out new 
policy initiatives. Offices like the chief public prosecutor (nine years), 
the president of the Supreme Court of Justice (named the “Kúria,” 
nine years), the president of the National Judicial Office (nine years), 
the head of the Budget Council (six years), the head of the State Audit 
Office (twelve years), Constitutional Court judges (twelve years), the 
Commissioner for Fundamental Rights (six years), the president of 
the National Media and Communications Authority (nine years) are 
being filled by the current government, but the people in those power-
ful offices—all party loyalists of the Fidesz government—will remain 
through multiple election cycles. This “dead hand” control over 
future governments is exacerbated because most of these key positions 
require a two-thirds vote of the Parliament for election to the post, 
and the holders of these offices are now allowed by law to stay beyond 
the end of their terms if a new parliamentary supermajority cannot 
muster support for a new candidate. In the case of the presidents of 
the National Bank (i.e. the central bank) and the Budget Office, the 
appointments are made by the President of the Republic. But the Pres-
idents of the Republic (Pál Schmitt, János Áder), then and now, are 
also former Fidesz party leaders put into that spot by the current gov-
erning supermajority. In those cases, there is only one degree of separa-
tion between a direct and indirect Fidesz party vote.

While there appear to be some important veto points in the new 
constitutional order, those veto points are controlled by precisely this 
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cadre of long-serving officials. As a result, elaborate procedures in the 
new constitutional order that appear to guarantee constitutional con-
straint on these officials are disconnected from the real sites of power. 
For example, the new system for appointing judges, lodged in the 
National Judicial Office, almost completely disconnects the actual 
selection process from the system of expert vetting. While judges 
appear to have an important screening role in the selection of new 
judges, in fact, all new judges are ultimately chosen by the head of the 
National Judicial Office, an official who will serve for nine years fol-
lowing a two-thirds parliamentary vote, before these judges are then 
formally appointed by the President of the Republic. Under the new 
constitution, any national budget approved by the Parliament can be 
vetoed by a newly created Budget Council. But if the Parliament and 
the Budget Council fail to agree on a budget by March 31 of each year, 
then the President of the Republic can dissolve the Parliament and call 
new elections. This process can be repeated until the Budget Council 
is satisfied with the Parliament it has gotten. To make matters worse, 
the Budget Council and the new National Judicial Office operate with 
very few constitutionally grounded standards about when they can 
exercise their powerful vetoes. It appears that these checks on power 
are in reality only checks on the possibility of a future government of a 
different political stripe being able to do much of anything at all.

As we will show, under this new constitution, it will be difficult 
to consider Hungary a constitutional-democratic state, even as it 
retains the outer appearances of both constitutionalism and democracy. 
Instead, the new constitution gives the Fidesz government the power 
to do whatever it wants without constraint, and then entrenches the 
Fidesz government, its policy preferences (like economic and social 
policies, the pension system, the family welfare support, the basic rules 
of taxation, all assigned to cardinal laws) and its personnel off into a 
distant constitutional future. 

To see how the new constitution fails to live up to a system of 
checked and balanced power, we must first understand how the 1989–
90 constitution in fact did set up a constitutional democracy in Hun-
gary. Only then can we understand how the 2010–2011 constitution 
undermines the constitutional guarantees that were once both present 
and working.
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Revolution of the Rule of Law: Separation of  
Powers in the 1989 Constitution

Three pillars

The 1989 Constitution was completed in a series of stages and was 
contained in a variety of different legal sources. The constitution con-
sisted of three pillars: 1) the 1989 text as amended substantially in 1990 
with smaller amendments that occurred up through 2010, 2) the two-
thirds laws required under the constitution and 3) the interpretive deci-
sions of the Constitutional Court. Let us take each of these in turn.

Pillar 1: The constitutional text. In 1989, the National Roundtable 
provided a framework for negotiations between the state-party and the 
democratic opposition. Through the Roundtable, the parties agreed to 
change the existing constitution: Act XX of 1949, a Stalinist-era con-
stitution.6 The participants in the Roundtable negotiations decided 
to use the existing constitutional amendment rule, which required an 
absolute two-thirds vote of the members of the Parliament, to bring the 
almost wholly new constitution into existence. In October 1989, the 
communist Parliament changed the 1949 constitution through more 
than 100 individual amendments, incorporating these new constitu-
tional features agreed in the Roundtable process.

After the democratic multiparty elections in 1990, the consti-
tutional text was amended again, this time in an agreement between 
the two largest vote-getters, the one that anchored a coalition govern-
ment and the other that was the largest party in the opposition at the 
time. These amendments removed the last remaining elements that 
marked the communist pedigree of the text. The resulting 1989–1990 
constitution was based on a broad consensus of the parties involved in 
the transition and served as the foundation of the Hungarian govern-
ment for 20 years. But it was brought about through a “rule of law 

6  There were two political parties that dissented from this agreement: The Al-
liance of Free Democrats and Fidesz, who wanted to avoid a semi-presiden-
tial system with a president from the former state party, the Hungarian So-
cialist Workers’ Party.
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revolution”7 in which there was never a sharp break with the old order. 
The old amendment rule of the 1949 constitution, requiring an abso-
lute two-thirds vote of the Parliament for any constitutional change, 
was kept in effect in order to avoid entrenching the constitution too 
early in the young life of the new republic.

Pillar 2: The two-thirds laws. At the Roundtable and again after the 
1990 elections, both the government and opposition parties agreed 
that crucial features of institutional design not specified in the consti-
tution would be decided through laws requiring a relative two-thirds 
vote of the members of the Parliament.8 In the 1989 agreement made 
as part of the Roundtable process, any law pertaining to the structure 
of government or any law touching on fundamental rights required a 
two-thirds vote of the Parliament. The 1990 agreement reduced the 
number of such supermajority laws.9 As a result of this agreement, key 
laws on the Constitutional Court, the judiciary, elections, political par-
ties, media regulation, nationalities protection, the police, the military, 
the public prosecutor, the State Audit Office and citizenship had to be 
passed with a parliamentary supermajority. Given that these laws filled 
in the blanks in the constitutional text about how the constitutional 
order would be structured, they should be considered constituent parts 
of the constitutional order, even though the two-thirds laws were all 
subordinate to the constitutional text itself. The procedures used to 
adopt the two-thirds laws distinguished them from ordinary laws and 
entrenched them almost as much as the constitution.

7  See the phrase jogállami forradalom (rule of law revolution) in the Hungarian 
Constitutional Court’s Decision 11/1992. (III. 5.) on retroactive justice.

8  A constitutional amendment in Hungary requires a one-time two-thirds vote 
of all of the Members of Parliament, an “absolute” two-thirds majority. A 
two-thirds law requires a one-time two-thirds vote of the Members of Parlia-
ment who are present in a particular session, subject to a quorum rule, a 
“relative” two-thirds majority.

9  As part of this agreement the opposition party received the right to nominate 
a President of the Republic and the governing party got the acceptance of the 
constructive vote of confidence in the constitution. See Halmai, G. “The 
Transformation of Hungarian Constitutional Law from 1985 to 2005” in The 
Transformation of Hungarian Legal Order 1985–2005, eds. Jakab, A., P. Takács 
and A. Tatham (The Hague: Kluwer Law International, 2007), 1–19.
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Pillar 3: The decisions of the Constitutional Court. The 1989 amend-
ments and the two-thirds Act on the Constitutional Court set up a 
very powerful body as the key expositor and guardian of the constitu-
tion. The Constitutional Court not only had the power to nullify any 
unconstitutional law upon request, but it had the power to review any 
law for its constitutionality at multiple stages of the legislative process. 
Once a law was enacted, anyone could challenge its constitutionality in 
an abstract proceeding, which meant that virtually all major laws were 
reviewed by the Constitutional Court. In the early years in particular, 
the Court struck down as unconstitutional roughly one-third of all of 
the laws it reviewed.10 Moreover, it often declared that the Parliament 
was acting unconstitutionally “by omission” when the Parliament had 
failed to pass a law that the constitution required the Parliament to 
enact.11 The Court’s decisions had particular influence in the area of 
human rights. But the Court also had many things to say about the 
competencies and constitutional limits of various state institutions, as 
well as about the separation of powers. Given that the constitutional 
text itself was often rather vague about the organization of state power 
in the Hungarian Third Republic,12 the Constitutional Court often 
filled in the details.

These three pillars combined to hold up a robust Hungarian con-
stitutional democracy in which checks on power were plentiful and leg-

10  Between 1990–1993, the Constitutional Court annulled 35 percent of the 
normative acts it reviewed that were passed before May 1990 and 31 per-
cent of the normative acts it reviewed that were passed after May 1990. In 
1994–1995, the Constitutional Court annulled 24 percent of the normative 
acts it reviewed that were passed before May 1990 and 28 percent of the 
normative acts it reviewed that were passed after May 1990. The Constitu-
tional Court of Hungary (Budapest: Constitutional Court, 1996).

11  About the jurisdiction and the practice of the Constitutional Court see Hal-
mai, G. ”The Hungarian Approach to Constitutional Review: The End of 
Activism? The First Decade of the Hungarian Constitutional Court” in 
Constitutional Justice, East and West, Democratic Legitimacy and Constitutional 
Courts in Post-Communist Europe in a Comparative Perspective, ed. Sadurski, 
W. (The Hague: Kluwer Law International, 2002), 226–253.

12  Hungary has had three republics in its history. The first was declared in 
1918 when Hungary regained its independence after World War I. The sec-
ond was declared in 1946, when the parliament again declared itself a re-
public following the expulsion of a Nazi puppet government. The 1989 
Constitution created the Hungarian Third Republic.
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islative minorities were given a major voice. While the single-text con-
stitution was rather thin on substance in key respects and had many 
missing pieces, these other two sources of constitutional law filled 
in the gaps to create a workable and successful new constitution for 
Hungary.

As we can see, therefore, the central features of the old constitu-
tional framework involved a trio of interrelated choices: a) to create 
a parliamentary rather than presidential system of government, b) to 
establish a President and a Constitutional Court who were to be a con-
stitutional check on the government’s actions and c) to retain the 1949 
Constitution’s unicameral Parliament.13

In this tripartite constitutional framework, where the constitu-
tional text, constitutional laws and decisions of the Constitutional 
court operated together, how were the major institutions of state 
designed—and how were they supposed to work? In the next section, 
we will explore these three sources of Hungarian constitutional law 
to explain the system of checked powers that characterized the 1989–
1990 Hungarian constitution.

The features of the parliamentary system

Most of the states in post-communist Europe chose a parliamentary 
system of government after the transitions of 1989.14 Parliamentarism 
typically has the strength that the central source of power rests in the 
popularly elected body, based on representation of the expressed pref-
erences of the voters. If one wants to diffuse power after an authori-
tarian period, parliamentarism seems the best method for doing so 
because it avoids the excessive concentration of powers one finds in 
a presidential system. In a parliamentary system, the head of govern-
ment, the prime minster, is accountable to the parliament. He must 
command a majority in the parliament to be elected and he may be 
replaced after a no confidence vote by a parliamentary majority as 
well. In Hungary, the Parliament was elected using a complex system 

13  Hungary had had a bicameral parliament from 1848 to 1945.
14  O’Neal, P. “Presidential Power in Post Communist Europe: The Hungari-

an Case in Comparative Perspective,” Journal of Communist Studies 9 no. 3 
(1993): 177–201.
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of individual mandates and proportional representation of party lists, 
and the prime minister had to command a working majority from the 
group that resulted. But the German style of vote of no confidence 
introduced in the Hungarian system through the 1990 agreement 
required that no prime minister could be replaced unless there was a 
candidate with majority support to govern in his place. This has made 
Hungarian government quite stable since the transition and has practi-
cally guaranteed that elections will occur at regular intervals of four 
years.

Parliamentary systems often feature a president who stands above 
politics as a head of state and as a referee among competing sources of 
power in times of crisis. In the Hungarian Third Republic, the Presi-
dency of the Republic is an office that possesses substantial “neutral” 
powers—like the power to send laws the President disagrees with 
back to the Parliament for revision or send laws the President deems 
unconstitutional to the Constitutional Court for review—so he is more 
powerful than most head-of-state presidents. As such, he belongs nei-
ther to the executive, nor to the legislative branch, but rather has a 
balancing role between them. In the old (and also in the new) consti-
tution, the President is elected by the Parliament for a five-year term 
of office, which means that the President does not serve on the same 
electoral cycle as the four-year Parliament. The selection mechanism 
for the presidency and the timing of it was one of the most contro-
versial questions at the Roundtable, and in the end, the parliamentary 
election of the President was determined in a popular referendum by 
establishing whether the President should be elected before or after the 
Parliament.15

The Hungarian President possessed a number of important com-
petencies that acted to check the government. In a crucial decision on 
the powers of the President with respect to his commander in chief and 
appointment capacities, the Constitutional Court ruled that the Presi-
dent had limited powers under the constitution, powers that the Presi-
dent must share with the government. That did not mean, however, 
that the President was merely ornamental. Instead, the President was 
responsible for ensuring that the legal requirements for appointments 

15  See ibid., for a detailed account of the negotiations over the role of the 
president in the 1989–90 constitution.
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and the constitutional requirements for laws were met before he could 
sign off on them. He could refuse his agreement if he felt that the gov-
ernment was not following the constitution or the laws in its actions. 
This could be a substantial power if the President and the government 
of the day had different views about what the constitution required. 
The petitions to the Constitutional Court that resulted in these deci-
sions on the interpretation of the constitutional powers of the President 
were submitted by the Prime Minister, along with his ministers and the 
members of the Parliament that supported the government at the time. 
They went to the Constitutional Court in order to resolve the political 
conflict that had erupted between the Prime Minister and the Presi-
dent. The Court narrowly tailored the presidential competences, but 
nonetheless established that the President had the obligation to pro-
tect the constitutional order by checking the government’s actions for 
constitutionality.16

Parliamentary procedure and independent bodies

Hungary’s type of parliamentarism was unusual in one other respect. 
Hungary has a unicameral Parliament. While unicameral parliaments 
are not unheard of, especially in non-federal states, they are also a dis-
tinct minority among constitutional states in Europe. Unicameral par-
liamentary systems have the advantage of permitting responsiveness 
and rapid action; they have the disadvantage of not building in many 
checks on legislation. A study by the Constitution Unit at University 
College, London17 reviewed unicameral systems in Europe and found 
that most had developed other structures (besides an upper house) to 
slow down the almost surely guaranteed passage of any law that the 
government of the day wanted. The UCL study shows that most uni-
cameral parliaments build in extensive opportunities for minorities to 
participate in legislative procedure and various administrative checks 

16  Decision 48/1991. (IX. 26.), Decision 8/1992. (I. 30.), and Decision 
36/1992. (VI. 10.)

17  The Constitution Unit at the School of Public Policy of the University Col-
lege of London, Checks and Balances in a Single-Chamber Parliament: A 
Comparative Study, (London: University College, 1998). http://www.ucl.
ac.uk/spp/publications/unit-publications/24.pdf.
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(like ombudspersons and audit offices) as well as constitutional checks 
(robust judicial review) to overcome the limitations of unicameral 
chambers.

Hungary’s 1989–1990 Constitution entrenched quite a few of the 
recommended checks on unicameral parliamentarism. For example, 
through a crucial two-thirds law specifying the rules of parliamen-
tary procedure, otherwise known as the “house rules,” the Parliament 
expressed its commitment to having important internal checks on all 
important acts.18 The Hungarian parliamentary house rules gave a 
substantial voice to minority parties. Every parliamentary party was 
entitled to have seats on every parliamentary committee, no matter 
how small their fraction.19 In addition, to ensure that laws would be 
publicly debated over a reasonably long period of time, every bill was 
required to go through a general and a detailed debate on the floor 
after a mandatory report was published by the designated commit-
tee of the Parliament. The law on legislation also legally required that 
sponsors of legislation consult with the national and local governments 
as well as with interested groups outside the Parliament. Sponsors 
of legislation were also required to provide an impact assessment of 
the planned legislation.20 These many procedural requirements gave 
minority parties, interest groups and the general public many opportu-
nities to see what was going on in the Parliament and to participate in 
the process of drafting and debating laws.

For appointments of justices to the Constitutional Court, parlia-
mentary procedure required a two-stage process: a) getting through a 
nominations committee in which each party in the Parliament was able 
to cast one vote regardless of the size of their fraction and in which a 

18  Parliamentary Resolution 46/1994 (IX.30.) on the Standing Orders of the 
Parliament of the Republic of Hungary.

19  In its Decision 27/1998. (VI. 16.), the Constitutional Court ruled that 
when a political party reaches the minimum five percent threshold in the 
parliamentary election, it can have its own parliamentary faction, and con-
sequently representation on every committee in the Parliament even if their 
number of MPs is below the minimum required for establishing a fraction 
according to the house rules.

20  Formerly it was required by the Act XI of 1987 on legislation. Now the fol-
lowing acts regulate the law-making procedure and the requirements con-
cerning the consultation: Act CXXX of 2010 and Act CXXXI of 2010.
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majority vote in that body established who the nominees should be and 
b) running in a second-stage election process on the floor of the Parlia-
ment where a two-thirds majority would be required for election. This 
process obviously gave minorities in the Parliament a disproportionate 
voice and made it impossible for most governments to just push their 
own nominees onto the Constitutional Court, even with a parliamen-
tary supermajority. Compromise, and even log-rolling, became normal, 
which meant that the Constitutional Court could not easily be cap-
tured by a single political party. 

In addition to the two-thirds rule that required parliamentary pro-
cedure to be determined by a supermajority, other two-thirds laws set 
up important checks on the governing party (parties) where they might 
be tempted to use their parliamentary majority and sympathetic Prime 
Minister to run roughshod over the opposition. In independent boards 
like the National Radio and Television Commission, a two-thirds law 
required that the seats on the board be filled by a two-thirds majority 
decision of the Parliament. But even in boards that were elected by a 
simple majority of the Parliament, the previous governments nominated 
not only representatives of their own side, but also candidates from the 
opposition parties. For example, the National Election Commission in 
every previous parliamentary term, except under the first Orbán gov-
ernment between 1998 and 2002, always had members that came from 
both governing and opposition parties among its five-member core 
membership.21 Regardless of the balance of power in the Parliament, 
then, these crucial watchdogs of the democratic process were not gen-
erally packed with loyalists by the party in power given this combina-
tion of written and customary rules.

Other key state offices whose independence was important in the 
constitutional design also featured supermajority election procedures. 
The 1989–1990 Constitution, together with the two-thirds law on the 
national ombudsperson system, created four parliamentary commis-

21  In addition to five seats nominated by the government and elected by the 
Parliament, the Electoral Commission also has one member delegated from 
each political party in the Parliament. This rule always guarantees diversity 
on the Electoral Commission but in all governments except the first Fidesz 
government, there was also party diversity among the five members that the 
government could propose.
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sioners (ombudspersons) charged with both examining potential viola-
tions of human rights and making public reports about their work.22 
Ombudspersons were elected by a two-thirds vote of the Parliament.

With all of these checks on the shape of major political institu-
tions as well as on the selection of the occupants of key offices in the 
Hungarian state, the 1989–1990 Constitution deliberately made the 
unicameral parliamentary system subject to a whole series of internal 
checks on the power of temporary majorities. Repeatedly, the Hungar-
ian Parliament after 1989 tied its own hands by putting fundamental 
aspects of the constitutional order beyond majority rule, creating the 
requirement of a two-thirds supermajority on crucial topics of consti-
tutional concern. When the possibility of writing a new constitution 
emerged in 1995 to complete the transition, the Parliament amended 
the constitution to require that four-fifths of the Members of Parliament 
approve the rules for drafting a new constitution. This super-super-
majority rule was designed to ensure that any new constitution would 
have very broad political acceptance. 

Legal checks on power: The Constitutional Court,  
the ordinary judiciary and the public prosecutor

All of this said, the most crucial check on power in this unicameral 
parliamentary system was the Constitutional Court. The Court played 
a prominent role under the 1989–1990 Constitution in ensuring that 
Parliament both respected constitutional principles in legislation and 
properly created the institutional framework for implementing the con-
stitution. The Court was given the jurisdiction to review laws during 
the legislative process upon request by the President of the Republic.23 
In addition, the Court had the power to rule on the constitutionality of 
laws that were referred to it for review by ordinary judges who wanted 
guidance.

22  Besides the general parliamentary commissioner and his deputy, the origi-
nal ombudsman system consisted of ombudspersons for data protection 
and freedom of information, for minority rights, and later also for the rights 
of future generations.

23  In the original text of the Act on the Constitutional Court, it had the power 
to engage in preliminary control of pending laws if initiated by a substantial 
minority of MPs, but in 1997 this possibility was terminated.
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But the actio popularis jurisdiction of the Court was perhaps the 
most crucial constraint on the powers of the unicameral parliament. 
The actio popularis allowed anyone to petition the Court to review any 
law after it went into effect. This broad access to the Court gave the 
Court many opportunities to test the constitutionality of laws without 
a requirement that the petitioner have standing or any other overt con-
nection to the matter under review. This feature created the opportu-
nity for extensive abstract review of legislation; virtually every major 
law came up for review at the Constitutional Court. As a result, the 
Constitutional Court was actively involved in almost all aspects of the 
transition and provided a constant check to ensure that the Hungar-
ian government stayed within the 1989–1990 Constitution. Of course, 
variations in the appointments of justices to the Court meant that it was 
not always equally aggressive in carrying out these responsibilities. But 
the Court generally rose to the occasion and kept the government under 
the constraint of the constitution. This was particularly true during 
the first several years of the Court’s existence, while President László 
Sólyom served as the most visible face of the Court in public life.

The ordinary judiciary took longer than the other branches to 
establish itself as a fully independent institution under the 1989–1990 
Constitution. At the start of the transition, the Ministry of Justice con-
trolled the process through which judges were hired, disciplined and 
managed, even though the President of the Republic formally named 
the judges. The Constitutional Court upheld this system as constitu-
tional in a decision in 1991,24 though with substantial dissent. When 
the act on the judiciary was redrafted taking the decision into account, 
it permitted the justice minister to appoint the court leaders, includ-
ing the president and the vice-president of the appellate courts. These 
and other powers were contested again before the Constitutional Court 
on the grounds that this arrangement violated judicial independence. In 
particular, the petitions challenged the justice minister’s interpretation 
of the provisions setting the rules that determined the role of different 
judicial bodies in the nomination procedures. The law required support 
from the court before a person could be named as its president. The 
justice minister at the time argued that a person could be appointed 
as the court president if a single judge within that court agreed. The 

24  Decision 53/1991. (X. 31.)
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Constitutional Court ruled that “support” in the law meant majority 
support, so the vote of a single judge was not enough to appoint a court 
president.25 This served as a powerful check on the justice minister who 
could then not appoint just any judge to any court.

In 1997, Parliament changed the constitution and adopted a new 
judicial act26 that stripped the justice ministry of all of its powers and 
created self-administering courts. After that point, even though the 
President of the Republic maintained the formal power of appointing 
judges, the process leading up to the recommendation to the President 
was controlled by judges.

The legal status of the prosecutor remained almost unchanged 
from the Soviet period even though the constitution was otherwise 
changed almost completely in the meantime. According to Article 52, 
the President nominated the chief prosecutor for approval by Parlia-
ment for a six-year term. The Chief Prosecutor was accountable to 
the Parliament and had to report on his activities to them. All gov-
ernments tried to bring the office of the prosecutor under their influ-
ence, but each failed without the necessary supermajority to amend the 
constitution.

Repeated tensions between the prosecutor (often elected by a 
prior government) and the governing majority of the day resulted in 
a major decision of the Constitutional Court on the independence of 
that office. While the Court found that the Parliament had the right 
to inquire about specific cases handled by the prosecutor’s office, the 
Court also blocked the Parliament from issuing directives to the pros-
ecutor. Because the prosecutor’s term of office was fixed and did not 
depend on the support of the Parliament, however, the Court ruled 
that the Parliament could not remove the prosecutor from office.27

As you can see, the structure of the post-1989 Hungarian govern-
ment was more constitutionally constrained than one might guess from 
reading the constitution alone. While some of the powers of the Con-
stitutional Court could be discerned directly in the 1989–1990 Con-

25  Decision 38/1993. (VI. 11.) This was the first case when the Court applied 
the German approach of interpretation in conformity with the Constitution 
(verfassungskonforme Auslegung). 

26  Act LXVI of 1997 on the Organization and Administration of Courts.
27  Decision 4/2004. (II. 20.)
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stitutional text, much about the Constitutional Court’s extraordinary 
role in the constitutional system could only be worked out from under-
standing the two-thirds law that set up the Constitutional Court and 
from seeing the respect accorded the decisions of the Court among the 
political branches. But even beyond the Constitutional Court Act, the 
discussion among the Court’s various members as to the legally guar-
anteed jurisdiction of the Constitutional Court and whether the Court 
should engage in strict or expansive readings of the constitution were 
also important. The Court’s “extended interpretation” also frequently 
burst open the framework of the clearly assigned jurisdiction of the 
Court, and in fact resulted in the institutionalization of a new sphere of 
authority. This is what the first Constitutional Court President Sólyom 
has somewhat euphemistically termed “jurisdiction alteration.” Sólyom 
himself claimed to have borrowed the concept from the Italian Con-
stitutional Court’s position on “living law.” In addition, Sólyom also 
viewed the transplantation of the exercise of “interpretation in confor-
mity with the Constitution (Verfassungskonforme Auslegung)” imported 
from Germany.28

While a unicameral parliamentary system may appear dangerous 
because there are so few apparent checks on the power of the majority, 
the house rules, appointment procedures, composition of independent 
boards, and even the requirements of the two-thirds laws themselves 
required parliamentary majorities to “read in” the opposition parties 
at almost every turn. In addition, the robust jurisprudence of the Con-
stitutional Court ensured that there was a review of virtually all legisla-
tion by an independent body. Hungary, as a result, developed a vibrant 
and robust constitutional democracy in which both constitutionalism 
and democracy were honored.

Unfortunately, the Achilles’ heel in the Hungarian constitutional 
system was the two-thirds rule for amending the constitution which 
only lightly entrenched the whole constitutional structure. And this is 
where our story of the 2010–11 constitution begins.

28  In Germany, the Constitutional Court tends to interpret the legal regula-
tions to be examined in light of the demands deduced from the Constitu-
tion in order to define an abstract “province of constitutional 
interpretation.”
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Revolution of the Ballot Box: Separation of  
Powers in the Fundamental Law

The overwhelming victory by Fidesz in the 2010 elections has been 
presented by Fidesz as a revolution, implying that citizens called 
for a major change in the organization of the government. But their 
supermajority is a trick of the existing election law which gave Fidesz 
68 percent of the seats in the Parliament after the party received 53 
percent of the popular vote. In addition, the size of the Fidesz vote was 
due also to the collapse of their primary opponents in the election, the 
Socialists, who held the parliamentary majority from 2002–2010. The 
bottom fell out of the Hungarian economy on the Socialists’ watch, 
and the party was mired in scandal. No wonder, then that the Social-
ists gained only 19 percent of the popular vote in the 2010 election.

Because of these two factors, it is hard to interpret the victory 
Fidesz won in the 2010 elections as a positive mandate for a consti-
tutional revolution. In fact, Fidesz never promised during the elec-
tion campaign to rewrite the constitution if it were elected. Rather it 
promised the reverse. When asked directly before the election whether 
Fidesz would use a supermajority to change the Hungarian constitu-
tion, Tibor Navracsics, now Justice Minister in the Fidesz government, 
explicitly denied that such a development was planned.29 Though Vik-
tor Orbán promised “big changes” if his party was to come to power, 
constitutional change did not seem to be what he had in mind. So while 
it is true that many citizens decisively rejected the Socialist party, that 
is not the same as voting for a constitutional revolution. Yet, in the 
nineteen months from taking office in May 2010 to January 1, 2012 
when the new constitution took effect, Fidesz enacted the most signifi-
cant constitutional reforms since 1990.

29  Tibor Navracsics stated in April 2010 to the German newspaper Die Presse 
that Fidesz did not plan on changing the constitution even if it won a two-
thirds majority. “Ungarn: Haben kein Drehbuch für Zweidrittelmehrheit” 
[Hungary: ‘There is no screenplay for a two-thirds majority’], Die Presse, 
April 8, 2010. http://diepresse.com/home/politik/aussenpolitik/557075/
Ungarn_Haben-kein-Drehbuch-fuer-Zweidrittelmehrheit’.
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Flow of constitutional amendments to the 1989 Constitution

Even before enacting a new constitution, Parliament passed a series of 
constitutional amendments between May 2010 and April 2011 which 
suspended key constitutional checks on legislation and facilitated a 
constitution-drafting process that could proceed without opposition 
involvement.

In one of its earliest constitutional amendments when it took 
office, Fidesz made it easier to change the constitution without hav-
ing to consult any of the opposition parties. The government amended 
the constitution to remove a provision that required a four-fifths vote 
of Parliament to approve the rules for drafting a new constitution. 
Amending the constitution requires only a two-thirds vote, yet this 
four-fifths provision was put in place to protect the interest of minority 
parties. But Fidesz did not have four-fifths of the Parliament, so it used 
its two-thirds vote to remove the four-fifths requirement. This change 
enabled it to revise the entire constitution using the votes of only its 
own parliamentary bloc.

This change was followed by other major institutional changes that 
made it more difficult for the opposition to gain any traction in object-
ing to the constitutional revolution while it was going on.

The Constitutional Court weakened

In an effort to limit the Constitutional Court’s ability to check the 
major changes as they were being enacted, Fidesz pushed through 
three crucial constitutional amendments that crippled the Constitu-
tional Court. First, the procedure for electing judges to the Court was 
changed in June 2010 so that a candidate no longer had to be nomi-
nated by a majority of parties in the Parliament before being elected by 
a two-thirds vote. Instead, a single two-thirds parliamentary vote was all 
that was necessary. Given the composition of the Parliament, this meant 
that Fidesz had the votes to put anyone it wanted onto the Court.

Then, the jurisdiction of the Constitutional Court was limited so 
that the justices could no longer review fiscal policy. In October 2010, 
Parliament passed an amendment to limit judicial review of bud-
get and tax measures after the Constitutional Court found that a 98 
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percent retroactive tax on state employee compensation was uncon-
stitutional. After the amendment, the Court could only review bud-
gets, implementation of budgets, tax laws, and laws regulating local 
government taxation if those laws violated certain listed rights (the 
right to life and human dignity, protection of personal data, freedom 
of thought, conscience and religion, or the right to Hungarian citizen-
ship). Conspicuously, the Constitutional Court is not allowed to review 
these laws if they infringe other rights, like the right to property, equal-
ity under the law or fair judicial procedure, all rights much easier to 
infringe with fiscal measures. By making it nearly impossible for the 
Court to second-guess budget and tax policy, the Fidesz government 
could act in the financial arena without having to pay attention to the 
usual constitutional constraints.

For example, when the government effectively nationalized private 
pensions by establishing a large penalty for those who refused to move 
their private pensions into state coffers, a prior Constitutional Court 
decision was directly violated. In this prior decision,30 the Court had 
held that people had property interests in the money they had paid into 
public pension funds, so that it was unconstitutional for the govern-
ment to threaten to cut these pensions if people didn’t move their pri-
vate pension funds into the public accounts. But the new limitation 
on the Court’s jurisdiction was designed to eliminate judicial scru-
tiny of such policies, effectively making the Court’s prior decision 
unenforceable.

Finally, a constitutional amendment increased the number of 
judges on the bench from 11 to 15, giving the Fidesz government the 
chance to name four additional judges and thereby ensure a major-
ity of friendly faces on the Court. Because the government was also 
able to fill vacancies on the Court that had opened up after it took 
office, Fidesz named a total of seven new judges to the Court in their 
first 15 months in office. These new judges added to the reliable votes 
that Fidesz could already count on from appointments made when the 
prior rules guaranteed that all major parties had some of their candi-
dates on the bench, thereby giving Fidesz a new and reliable majority 
on the Court. This majority made it highly unlikely that any important 
element of the new constitutional program would be derailed.

30  On social security benefits, see Decision 43/1995. (VI. 30.)
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The Electoral Commission captured

The Fidesz government also took quick action to revise the composi-
tion of the Electoral Commission. The new electoral law abolished the 
fixed terms of office, and with it abruptly ended the terms of office of 
the members of the Commission who were elected in February 2010 
for four years. Instead, starting with the parliamentary elections in 
April 2010, the members of Electoral Commission were to be elected 
after each general election by a majority vote of the parliament, with 
the first time occurring before the fall 2010 self-governmental elec-
tions. This ended the mandates of those elected earlier even though 
their terms of office had not expired. While this move left the delegated 
seats (through which each parliamentary fraction could send a delegate 
to the commission) unchanged, the new system for electing members 
to the commission enabled the government to gain supermajority con-
trol of the commission almost immediately. As a result, the government 
had seven votes out of 10 on the Electoral Commission filled with its 
loyalists.

Gaining control of the Electoral Commission was important not 
just because of role of the Election Commission in elections, but also 
because the Electoral Commission is the institution through which all 
public referenda have to pass before they can be certified for a public 
vote. Had any part of the public, or any organized opposition group, 
wanted to challenge part of the Fidesz program through a referendum, 
a majority vote on the Electoral Commission could block it. As Fidesz 
well understood, the referendum option could be used to destabilize a 
government and even cause it to collapse.31

31  Previously, in 2008, the Election Commission tried to block the Fidesz’s so-
called “social referendum” that offered three questions for public input per-
taining to fees for doctor’s visits, hospital stays and university tuition, all of 
which were plans of the Socialist-Liberal government. Although the Elec-
tion Commission refused the request for a referendum, the Constitutional 
Court overturned the Election Commission and approved the questions. 
When the referendum was finally held and the plans of the government in 
power were defeated, it caused the fall of government and the replacement 
of the Prime Minister. See Halmai, G. “Referendum and Representative 
Democracy,” Fundamentum no. 5 (2008): 5–21.
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Media control established

In a set of changes that brought the media under its control, Fidesz 
used its supermajority to rewrite constitutional laws on the oversight 
of both public and private media. The reforms created a five-mem-
ber Media Council that was granted authority to review media con-
tent, including the content of news outlets. While the jurisdiction of 
the Media Council was at first limited to public media, a later change 
in the law extended its jurisdiction to private media as well, includ-
ing not just broadcast and print media, but online media as well. 
Most crucially, the Media Council has been tasked with ensuring that 
news organizations adhere to a principle of “balanced” news cover-
age, backed with the power to levy substantial fines if media organiza-
tions violate this vague principle. In addition, all public media outlets 
are required to use the version of the news produced by the Hungar-
ian news agency MTI, which is itself under the control of Fidesz and 
which rarely reports criticism of the government. 

While council members are elected by Parliament for nine-year 
terms by a two-thirds majority, the chair of the Media Council is nomi-
nated by the Prime Minister for a term of nine years.32 However, the 
only possible candidate for the chair of the Media Council is the Presi-
dent of the National Media and Communications Authority,33 the 
administrative agency created by Media Act, who in turn is directly 
named by the Prime Minister.34 With respect to the rest of the Media 
Council, however, a two-thirds vote for election of its members means 
that the current government can fill all of the seats with members of 
the ruling party, as indeed it already has. Their nine-year terms mean 
that these Fidesz loyalists will be in power into a third election cycle. 
Moreover, even if the Parliament refuses to elect the Prime Minister’s 
candidate as chair of the Media Council, that person can still exer-

32  “The President of the Authority, who is appointed by the Prime Minister, 
shall become a candidate for the Chairmanship of the Media Council by 
virtue and from the moment of appointment.”Article 124(1) of the Act 
CLXXXV of 2010 on media services and mass media (Media Act) amend-
ed by the Act XIX of 2011.

33  Article 109(1) of the Media Act.
34  Article 125(1) of the Media Act.
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cise the powers of the office.35 These changes were strongly criticized 
by the European Union, the Council of Europe, as well as the United 
States and Germany for constituting a serious infringement on the 
freedom of press,36 because the one-party nature of the Media Council 
composition is not in line with Council of Europe recommendations.37 
This fact is further aggravated by the long term of office of nine years38 
which is unprecedented in Europe.39

The constitutional role of public media is to serve the public inter-
est through ensuring cultural and political diversity in news coverage. 
But under this new system of management and organization of public 
media organizations, public media will likely fall short of this objective. 
Between April 2010 and December 2011, after Fidesz had consolidated 
its hold over the Media Council, the government laid off hundreds of 
employees of public media organizations, many of whom claim to have 
sympathies elsewhere on the political spectrum. While the govern-

35  “Even if Parliament does not elect the President of the Authority as Chair-
man of the Media Council, the President of the Authority shall still convene 
meetings of the Media Council, which (s)he shall attend with consultative 
powers and with a right to chair those meetings but without being involved 
in the decision-making process. The power of the President of the Authori-
ty to convene and chair meetings shall prevail from the moment of his/her 
appointment by the Prime Minister and until elected as Chairman of the 
Media Council with full powers.” Article 125(4) of the Media Act; the Act 
however fails to be explicit whether the Chairman’s powers, e. g. the nomi-
nation of the director generals of the public service broadcaster [Article 
102(2) of the Media Act] persist upon failure of election.

36  See for instance, European Parliament, Resolution on the media law in Hun-
gary (10 March 2011), P7_TA(2011)009; Commissioner for Human 
Rights, Opinion on Hungary’s media legislation in light of Council of Europe 
standards on freedom of the media, CommDH (2011) 10, or the German gov-
ernment’s response to a question of MPs of the faction Die Linke in the 
Parliament (Bundestag) in November 9, 2011 http://dipbt.bundestag.de/
dip21/btd/17/077/1707704.pdf.

37  Recommendation Rec(2000)23 of the Committee of Ministers to member states on 
the independence and functions of regulatory authorities for the broadcasting sec-
tor, Appendix, Point 3; Commissioner of Human Rights, Opinion on Hun-
gary’s media legislation in light of Council of Europe standards on freedom of the 
media, para 39.

38  Article 124(1) of the Media Act.
39  OSCE, Analysis and Assessment of a Package of Hungarian Legislation and 

Draft Legislation on Media and Telecommunications (September 2010), 41.
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ment claims it was engaged in austerity measures in firing these public 
employees, critics saw a purge of those who disagreed with the gov-
ernment. As part of this effort to restructure public media organiza-
tions, several long-running cultural and political shows were cut while 
a number of visible TV and radio personnel opposing Fidesz’ policies 
were fired. At the end of 2011, several journalists who had been fired 
from state television—because, they say, they disagreed with Fidesz—
went on hunger strike to protest what had happened.

But the changes to the Constitutional Court, the Electoral Com-
mission and the Media Council all occurred before the new con-
stitution went into effect. In many ways, the changes disabled these 
formerly independent bodies so that they could no longer provide a 
check on the constitutional revolution that then occurred. Signed into 
law on April 25, 2011, the new Fundamental Law constituted a radi-
cal overhaul of the constitution and brought many additional changes 
to the system of separation of powers. But these earlier constitutional 
changes meant that the previously robust constitutional system could 
not defend itself.

The content of the Fundamental Law

The preamble, called the “National Avowal,” sets the tone for this 
new constitution: “We do not recognise the communist constitution of 
1949, since it was the basis of a tyrannical rule; therefore we proclaim 
it to be invalid.” This invalidation of the 1949 Constitution not only 
repudiates that text, but it also casts doubt on the validity of the first 
post-communist constitution, which was formally a 1989 amendment 
to the 1949 Constitution. Because the 2011 Constitution was adopted 
following the procedural rules of the 1989 Constitution, the repudia-
tion of the 1949 Constitution also raises questions about whether the 
procedural rules under which the new constitution was adopted are 
valid as well. 40 In following the amendment rules of the 1989 con-
stitution, which had followed the amendment rules of the 1949 con-
stitution, the new Fidesz constitution is not different in kind in its 
attachment to the 1949 constitution from the one it seeks to replace. 
In short, in its attempt to repudiate the “communist constitution,” the 

40  See Opinion on the Fundamental Law of Hungary in this volume.
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Fidesz government has created a theoretical mess without purging the 
underlying continuity with the communist constitution.

One of the features of the 1949 Constitution that the new Fun-
damental Law retains is the unicameral Parliament, though the num-
ber of representatives will be reduced from 386 to around 200 after 
the cardinal law on elections comes into effect. Borrowing from the 
1989 Constitution, the new Fundamental Law also continues the prior 
configuration of many other political institutions. The President of the 
Republic will continue to be elected by the Parliament for five years, 
as under the old constitution. The Prime Minister, also, must main-
tain the confidence of a simple majority of the Parliament and can only 
be replaced by a constructive vote of no confidence, as under the old 
constitution. The President continues to be the figure who formally 
appoints members of the cabinet, the president of the National Bank 
and the members of most of the independent regulatory bodies, upon 
the nomination of the Prime Minister, as under the old constitution.

But the judiciary, up through and including the Constitutional 
Court, has been massively changed. The Fundamental Law and the 
new law on the Constitutional Court41 significantly limited abstract 
review of legislation by eliminating actio popularis review which allowed 
any individual to petition the Court for abstract review of any law. 
Abstract posterior review may now only be initiated by one-fourth of 
Members of Parliament, the Commissioner for Fundamental Rights, 
or the government. Even the President no longer has this power.

At the moment, there is no unified one-fourth opposition bloc in 
the Parliament that could come together around such a petition, so 
one can imagine that the power will not be used as long as this par-
ticular composition of the Parliament holds sway. The government is 
highly unlikely to challenge its own laws before the Court. And given 
the requirements of the law, the Commissioner for Fundamental 
Rights could choose to exercise this competency to send laws to the 
Court only within the sphere of his competence, which is human rights 
and not more general structural issues that abstract review used to eas-
ily reach.

In addition, the Court has been further reduced in its role in 
the constitutional order because the limits on judicial review of fiscal 

41  Act CLI of 2011 on the Constitutional Court.
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policies put into effect before the new constitution was enacted were 
extended in the Fundamental Law. Now the restriction on the Court’s 
jurisdiction will disappear when public debt drops below 50 percent 
of the Gross Domestic Product, something that no one expects will 
happen for the foreseeable future. The new constitutional addendum, 
enacted on December 30, 2011, however, purports to prohibit the 
Constitutional Court from ever reviewing fiscal laws enacted during the 
period when public debt is more than 50 percent of the GDP. Only 
new fiscal laws enacted after the debt drops below 50 percent may be 
reviewed by the Court under this last-minute constitutional change.42

In a significant change for the better, however, the Constitutional 
Court will now be able to review the constitutionality of judicial pro-
cedures and decisions through the mechanism of the “constitutional 
complaint.” In a constitutional complaint, a person whose rights have 
been affected by the concrete application of a law may go to the Con-
stitutional Court for redress. The Constitutional Court may decide 
either that there has been no violation of rights, or that a violation of 
rights was caused by the unconstitutional interpretation of a constitu-
tional law, or that a violation of rights was caused by the application of 
an unconstitutional law. The Constitutional Court now has a mecha-
nism short of the declaration of the unconstitutionality of a law to fix 
unconstitutional interpretations of law, even as it retains the power to 
find laws unconstitutional as well. But the elimination of the actio pop-
ularis will mean that citizens will be limited to bringing actions in cases 
involving only infringements of their own rights, or in cases where the 
law does not provide the possibility for a legal remedy. Judges from the 
ordinary courts will continue to be able to petition the Constitutional 
Court to review a law that the ordinary judge believes may be uncon-
stitutional before it is applied in a concrete case, as they have been able 
to do since 1990.

While this expansion of Constitutional Court jurisdiction to cover 
constitutional complaints is to be commended, it does not really sub-
stitute completely for the actio popularis review. That is because con-
stitutional problems that do not involve immediate violations of rights 
cannot be reached by the constitutional complaint. Challenges to state 
structures, for example, are very hard to make in this sort of case. 

42  Article 27 of the Transitory Provisions of the Fundamental Law.
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Whole areas of the constitution will therefore not be easily defended by 
the Constitutional Court any longer, nor can many new aspects of the 
constitutional order that violate constitutional principles, for example 
the cardinal laws, be easily challenged under this new system.

The constitutional reforms have also seriously undermined the 
independence of the ordinary judiciary through changing the appoint-
ment and reassignment process for judges. According to the Cardinal 
Acts on the Structure of the Judiciary and the Legal Status of Judges,43 
the head of the National Judicial Office can select either any judge 
from among the top three candidates recommended by the judicial 
council of the court where the appointment would be made or none of 
them at all. If she decides against the top candidate, or against any of 
the candidates listed, she only has to report the reasons to the National 
Judicial Council, a new body that has a merely advisory role in this 
matter. While formally, the President of the Republic must sign off on 
all new judicial appointments, the decision of the head of the National 
Judicial Office alone is necessary in order to promote or demote a 
judge presently sitting anywhere in the judiciary. The new law con-
tains no procedures through which a sitting judge can contest such a 
reassignment.

The nomination process for new judges became quite salient 
because the Fundamental Law reduced the retirement ages for judges 
on ordinary courts from 70 to 62, starting on the day the new con-
stitution went into effect. This change forced somewhere between 
200–300 judges into early retirement, depending on the source of the 
estimate. Those judges include eight of the 20 court presidents at the 
county level, two of the five appeals court presidents and 20 of the 
80 Supreme Court judges. Those positions are then opened up for 
replacement by the current government. In addition to these judge-
ships, the government had even more new judgeships to fill because 
the usual procedure for appointing judges was suspended for the six 
months before the new constitution came into effect. In an act adopted 
in June 2011, the Parliament halted all appointment procedures for 
judges between that date and January 1, 2012. The combined effect 
there two laws, one lowering the retirement age for judges and the 

43  Act CLXI of 2011 on the Organization and Administration of the Judiciary 
and Act CLXII of 2011 on the Legal Status and Remuneration of Judges.
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other suspending the appointment procedure, is to give the Fidesz gov-
ernment the power to appoint hundreds of new judges.

The head of the National Judicial Office, who has the power to 
choose the judges, is elected by a two-thirds supermajority in Parlia-
ment to a nine-year term. The first occupant of that office is a sit-
ting judge who is a close personal friend with the Prime Minister and 
also married to the one of the chief authors of the new constitution, 
so many were dismayed that she didn’t appear to be a neutral person. 
With these new appointments, Fidesz will be able to control judicial 
philosophy on the courts for the foreseeable future, especially as there 
are now plans to raise the retirement age of the judges who are left and 
who will be hand-picked by this one party loyalist.

The Act on the Transitory Provisions to the Fundamental Law, 
an omnibus constitutional addendum passed at the very end of 2011, 
allows both the head of the National Judicial Office and the public 
prosecutor to assign specific cases to specific courts according to their 
assessment of the relative workloads of these courts.44 The impact of 
this provision on the independence of judicial decisions could be cru-
cial and possibly seriously damaging. The head of the National Judi-
cial Office and the public prosecutor now have the power to shop 
around for favorable judges to hear each case. While the government’s 
rationale for this change is that they want to improve the efficiency of 
courts, there is nothing in the law to preclude or even evaluate whether 
the prosecutor or the head of the National Judicial Office is using this 
new power for choosing judges favorable to the side of the government.

In addition to this serious assault on judicial independence, Par-
liament’s ability to manage the budget has been severely reduced by 
the Fundamental Law. The Fundamental Law creates a Budget Coun-
cil with the power to veto any budget proposal by the legislature, if 
the budget adds to the national debt. Again, given Hungary’s diffi-
cult financial picture, it is hard to imagine any foreseeable budget that 
does not add to the debt. The intent of giving this power to the Bud-
get Council is to enforce fiscal discipline on Parliament in line with 
the requirement of the Fundamental Law so that Parliament does not 
increase government spending as long as the debt/GDP ratio exceeds 
50 percent. But even though the Council’s constitutional objective is to 

44  Article 11 of the Transitory Provisions of the Fundamental Law.
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enforce these debt limits, the Council will likely have much discretion 
in defining whether a budget meets these requirements because bud-
get projections depend on contestable figures like the rates of future 
growth and inflation. The veto power of the Budget Council means 
that Parliament will have to satisfy the political and economic objec-
tives of Council members, effectively reducing citizen influence over 
crucial public spending measures.

That is not the only problem with the Budget Council. With the 
three members of the Budget Council elected for long terms of office 
(two six-year terms and one twelve-year term), the Budget Council will 
also outlast the life of any specific Parliament. The government that 
has the ability to appoint these members will have “dead hand control” 
over the budget process even if that government leaves office. Com-
bined with another constitutional provision, the Budget Council raises 
even more serious dangers. The President of the Republic is given the 
power to dissolve Parliament and call for new elections if a budget is 
not passed by March 31 of each year. A fight between Parliament and 
the Budget Council can result in the Parliament’s dissolution and in a 
call for early elections—and the process can theoretically repeat until 
the Budget Council gets the Parliament it wants.

The issues of institutional independence go beyond the constitu-
tional reforms and concern the appointments to key government posi-
tions. With its supermajority, Fidesz elected party loyalists to most gov-
ernment positions with terms that extend to multiple election cycles. 
Fidesz has now appointed the public prosecutor (for a nine-year term), 
the President of the Supreme Court (Kúria) (for a nine-year term), the 
head of the State Audit Office (for a twelve-year term), the head of the 
new National Judicial Office (for a nine-year term), and the new judges 
on the Constitutional Court (for twelve-year terms). In addition, the 
new Media Council has nine-year terms for its chair and members. In 
2013, Fidesz will also be able to select a new president to the National 
Bank for a six-year term. All of these office-holders may remain in 
office until Parliament can agree by a two-thirds vote to replace the 
office-holders at the end of their term, which could mean in practice 
that these terms of office could extend even further into the future.

Under the old constitution, long terms of office for these indepen-
dent state officials were the norm as well, so the problem here isn’t just 
with the length of time that these officials spend in office. The problem 
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is that the current government is filling those jobs with people whose 
backgrounds are more political than expert. For example, the appoint-
ment of a former Fidesz MP instead of a person with auditing experi-
ence as the head of the State Audit Office is especially worrying given 
the extended powers granted to this office. The State Audit Office is 
a powerful agency with the authority to audit any government agency, 
local or national, or any publicly funded project. It has the power to 
freeze state funding if a local government has failed to implement a 
financial management plan drafted by the Office. In addition, the State 
Audit Office has the power to conduct investigations into the misuse 
of government money, which gives it powers more like those of a pub-
lic prosecutor. Given these powers and given that they are carried out 
on the basis of investigations done by auditors under the direction of 
the head of the office, it is worrisome that this person can demote or 
promote any auditor without any justification, or reassign any auditor 
from one project to another.45 The lack of standards of independence 
for the auditors who will conduct these investigations is disturbing.

With the new constitution, virtually every independent institution 
is coming under political control. The Cardinal Act on the National 
Bank46 and the Transitory Provisions to the Fundamental Law have 
increased the possibility of government influence over monetary policy. 
The Act on the National Bank increased the number of vice-presidents 
from two to three and gave the Prime Minister the authority to choose 
directly the individuals who will fill these positions. Previously, the 
President of the Bank selected the vice-presidents and the President 
of the Republic appointed them, but now the Prime Minister has a 
central role. The National Bank vice-presidents are all members of the 
Monetary Council, which decides on interest rate policy. The act will 
also increase the number of Monetary Council members from seven to 
nine. Indeed, Fidesz will be able to appoint another member in 2012 
when normal rotation in office occurs.

The system of ombudspersons has also been radically changed 
under the new Fundamental Law. While the old system had four 
ombudspersons with separate offices for human rights, minorities pro-
tection, data protection and future generations, the new system com-

45  Act LXVI of 2011 on the State Audit Office.
46  Act CCVIII of 2011 on the National Bank.
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bines three formerly separate offices into one and moves the fourth out 
of the ombuds system altogether. The position of the ombudsperson 
for data protection has been eliminated and its function moved into 
an agency without the guarantees of independence that the prior office 
had. According to the Act on Informational Self-Determination and 
Freedom of Information, which was adopted in November 2011 and 
which entered into force on January 1, 2012, a National Agency for 
Data Protection and Freedom of Information replaced the ombud-
sperson. The current data protection ombudsperson in office was not 
grandfathered into this new scheme but was instead required to leave 
office immediately, even though he had just been appointed in 2008 
for a six-year fixed term. The head of the new data protection author-
ity, a substitute for the prior independent ombudsperson, is nominated 
by the Prime Minister and appointed by the President of Hungary for a 
period of nine years,47 through multiple election cycles.

But lifting data protection out of the independent ombuds sys-
tem was not all that happened. The offices of the three remain-
ing ombudspersons were also rearranged. With the new Fundamen-
tal Law, Parliament elects the ombudsperson for fundamental rights 
and that ombudsperson has two deputies—one for the protection of 
the future generations and the other for the protection of minorities. 
No new ombudsperson can be added without amending the constitu-
tion. Moreover, the two deputies are under the control of the general 
ombudsperson rather than having independent mandates, offices and 
staffs as was true in the old system. The ombuds system has therefore 
been radically shrunk and made more dependent on one person. In the 
place of the separate and independent ombudspersons with separate 
staffs, there is one general ombudsman and two deputies, all sharing 
one staff.

47  Vivien Reding, Vice-President of the European Commission in a letter to 
the Hungarian government dated December 12, 2011, as well as the state-
ment of the European Commission issued on January 11, 2012 expressed 
concerns about the independence of the national data protection authority. 
On January 17, 2012 the European Commission launched accelerated in-
fringement proceedings against Hungary over the independence of its cen-
tral bank and data protection authorities, as well as over measures affecting 
the judiciary.
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In rewriting the Fundamental Law, the role of the Parliament itself 
has also been affected. The sheer number of cardinal laws that must be 
passed by this Parliament with its two-thirds majority limits what any 
future Parliament can do in a number of substantive areas where major-
ity decisions were previously the norm. For the first time, cardinal laws 
regulate, among other things taxation, family protection, and pensions. 
The Economic Stability Act, a cardinal law passed by Parliament at the 
end of December 2011, defines the basic principles of taxation and the 
structure of the pension system.48 With this Act, Parliament adopted a 
universal flat tax on personal income and business income. From here 
on out, any change to the tax system would require a subsequent two-
thirds vote in Parliament.

The requirement that pension policy be set by a cardinal law 
means that it will be more difficult for future governments to imple-
ment reforms to the Hungarian pension system. Due to an aging and 
declining population in Hungary, the ratio of workers to retirees con-
tinues to shrink. The Hungarian pension system could face a serious 
deficit that would require substantive reforms to the system. Address-
ing a looming deficit in the pension system is an urgent task for future 
Parliaments and political parties, yet the constitution will limit Par-
liament’s ability to implement change to those provisions that can be 
agreed by a supermajority. The number and scope of the new cardinal 
laws means that future Parliaments cannot engage in ordinary legisla-
tion in areas that are typically decided by majority vote. Instead, huge 
swaths of policy are put beyond any mere majority.

The number of supermajority laws will go beyond the set listed 
in the Fundamental Law. A rule in the Transitory Provisions of the 
Fundamental Law allows Parliament to require in a cardinal law that 
any subject matter regulated by the Parliament must be approved by 
a qualified majority. This provision allows the government to put any 
policy area it would like beyond the reach of a future simple majority. 
This could well result in an arcane tangle of cardinal laws and qualified 
majority laws in the Hungarian legal system. Taken to an extreme, this 
Parliament could tie the hands of all future Parliaments in ways that 
are inconsistent with the principles of democratic rule.

48  Act CXCIV of 2011 on the Budget Council, and Basic Principles of Taxa-
tion and Pension.
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Conclusions

As we have seen, the new Hungarian Fundamental Law is not really a 
democratic constitution, if by a democratic constitution we mean one 
that upholds democratic principles, preserves checks and balances, 
provides room for future democratic decision making and encourages 
pluralistic consultation. This is hugely ironic. In 1989, Fidesz and the 
Alliance of Free Democrats joined together to put to the public a ref-
erendum on the structure of the presidency in the new constitutional 
order at that time. Both parties wanted to avoid a presidential system 
with its centralized power in order to enhance parliamentary govern-
ment. The public agreed and the country adopted a parliamentary sys-
tem in which the Parliament was the most powerful body of state.

Under the 2011 Fundamental Law, however, the façade of par-
liamentary government is just that—a façade. The appearance of par-
liamentarism and democratic institutions is a front for the reality of 
centralized executive control. When one traces out how power works 
in this new constitution, it belongs in the hands of the Fidesz party 
and in the hands of Viktor Orbán, the Prime Minister. Behind every 
institution and every law, one can see the influence of one party and 
one man. The conclusion seems inescapable that, in winning the 2010 
elections with such a lopsided vote, Orbán’s intention was to eliminate 
separation of powers. As we tried to show, the new constitutional order 
that consists of the Fundamental Law and the cardinal laws perfectly 
fulfills this plan: the new constitutional structure does not contain 
any meaningful separation of powers. The word “republic” has disap-
peared from the name of the country, too, and that may be the most 
telling sign of all. This new constitutional system properly guarantees 
neither fundamental rights nor checks and balances. Hungary, under 
this new Fundamental Law, however, formally keeps a “republic” as 
the form of government, but can no longer be described substantively 
as a republican state governed by the rule of law.
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